Planning Commission Workshop:
Monday, September 16, 2019
REVISED
2:00 P.M.
Located in Conference Room C of the Municipal Office Annex, 140 West Patrick Street.
WORKSHOP-SWEARING IN:
“Do you solemnly swear or affirm that the responses given and statements made in this
hearing before the Planning Commission will be the whole truth and nothing but the truth.” If
so, answer, “I do”.
CASE NO. /
APPLICATION TYPE
PC16-63FSI
Final Site Plan Extension
Request

PROJECT APPLICANT/
ORGANIZATION
The Preserve at Tuscarora
Lingg Property Consulting
(NAC #3)

PC19-659MU
Master Plan

Monocacy Center
Piedmont Design Group
(NAC #4)

PC13-195-02PND
Architectural Review

Kellerton- Land Bay A
Ausherman Development Corporation
(NAC #1)

PC19-753ZMA
Zoning Map Amendment

Frederick Town Mall
Offut Kurman
(NAC #5)

PC19-883ZMA
Text Amendment

Section 810, Entertainment at Eating and
Drinking Establishments
City of Frederick

CASE
PLANNER
Collard

Reppert

Brown

Brown/Collard

Collard

Please note that applications must be reviewed with the Neighborhood Advisory Councils
(NAC’s) before a project may be scheduled for a Planning Commission workshop.
*Denotes plans being brought forward for information purposes only. These items will
not be scheduled for the subsequent month’s Planning Commission hearing. For more
information, contact the assigned planner.
During the Workshop meetings, it will be necessary for all (Master Plans, Preliminary
and Final Site Plan, Annexation, and Zoning Map Amendment) applicants to pick up their
signs to post the property as provided in Section 301. b. and 502. b of the LMC. -Posting
verification affidavits must be returned to the Planning Department in accordance with
approved policy and a photo of the sign placement on the property submitted to the
project planner. Please remember to take down old signs if your project is continued and
contact us for a new sign to assure being heard at the public hearing. You are still
obligated to pick up your signs and post them on the appropriate date. Improper
advertising may result in not being able to hear your case.

-1-

Planning Commission Workshop
Project Summary
Project Number
Project Name
PC Workshop Date
Attachments

PC19-753ZMA
Frederick Town Mall - 1301 W. Patrick St.
September 16, 2019
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Proposal:
In accordance with Section 307 of the Land Management Code (LMC), entitled Conditional
Rezoning, The West Frederick Center, LLLP, (the “Applicant”), is requesting the removal of
conditions previously attached to the comprehensive rezoning of 1301 W. Patrick Street (the
“Property”) to General Commercial (GC).
Project Location:
The Property is within the Golden Mile Small Area Plan (GMSAP) boundaries and NAC 5. The
Property is the site of the Frederick Town Mall. It is bound on the west by Waverley Drive and on
the east by McCain Drive and a neighboring commercial property (Home Depot), which is under
separate ownership. A corner property at Waverley Drive and West Patrick Street (Casa Rico) is
not a part of the Property and is also under separate ownership. Two streams (and floodplains)
encroach on the Property: Rock Creek, which boarders to the north, and Clifton Branch, which is
channeled under the Property and meets Rock Creek at the northeast corner of the Property. Rock
Creek separates the Property from the Elmwood Terrace apartments to the north.
The Property consists of 39.4 acres, improved with a vacant, one-story enclosed shopping mall
containing approximately 639,429 square feet, an adjacent two-story department store (Boscov’s)
containing 180,000 square feet, and two one-story multi-tenant buildings containing a “Vehicle
Services, Auto Repair Shop” and “Department Stores” as defined by Section 404, Table 404-1,
Use Matrix. The Property also contains a large parking field.
Background Information:
The Property was zoned Mixed Use (MU-1) during the 2005 Comprehensive Rezoning at the
request of the then-owner and development plans for a high-density residential and commercial
development on the site were subsequently approved in 2006. In 2008, local and regional
economies were significantly impacted by the recession and the mixed use concept failed to move
forward. In 2009, the City adopted the 2010 Comprehensive Plan and maintained the Property’s
designation as mixed use on the general land use map. With the initiation of the 2010
Comprehensive Rezoning, the property owner requested that the Property be rezoned to GC,
consistent with its B-3 zoning designation prior to 2005 and in order to accommodate anticipated
plans for the construction of a Walmart. In 2012, the City adopted the Comprehensive Rezoning,
however, the Property and another within the GMSAP planning area, which was also in the
process of being adopted, were excluded. With the adoption of the GMSAP in early 2013 and a
vision established for development in the corridor and with newly adopted legislation that would
allow conditions to be attached to the rezoning of a property during a comprehensive rezoning
process, the Mayor and Board adopted an ordinance to rezone the Property to GC with specific
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conditions that would aid in implementing the GMSAP and reflected the anticipated tenant,
Walmart.
A final site plan for the construction of the Walmart consistent with the conditions of rezoning
was approved in 2014 and solidified the zoning of GC. Construction failed to commence and the
final site plan has expired, however, the conditions of rezoning remain binding. As noted above,
those conditions were made in the context of a very specific tenant and according to the
Applicant’s justification statement, are a significant deterrent to development of the Property.
Important Issues:
Section 307, Conditional Rezoning, establishes the procedures and criteria for attaching
conditions to both individual and comprehensive rezoning efforts. Subsection (e) establishes the
authority of the Mayor and Board to remove or amend conditions that it attached to the zoning of
an individual parcel during a previous comprehensive rezoning, following the procedures and
approval criteria for changing individual zoning classifications as set in forth in Section 306.
Per Section 306(c), specific to individual rezonings, in rendering a decision, the Commission and
Mayor and Board must make certain findings of fact relative to the request including:






Population change;
The availability of public facilities;
Present and future transportation patterns;
Compatibility with existing and proposed development for the area; and
The relationship of the proposed amendment to the City’s Comprehensive Plan.

Additionally, according to Maryland law, (MD Land Use Code §4-204 [2013]) the City’s
legislative body (ultimately the Mayor and Board) may grant an amendment to change a
property’s zoning classification upon finding that there was either:



A substantial change in the character of the neighborhood where the property is located
since the last comprehensive rezoning, or
A mistake in the existing zoning classification of the property.

This provision in state law is known colloquially as the “Change or Mistake Rule.” This rule
requires that, before approving a zoning change to a Euclidean base zone, the Board must
determine if there has been a change in the character of the neighborhood significant enough to
warrant a rezoning or if a mistake was made in the original zoning process. Even upon finding
that evidence of a change or mistake exists, the Board is not compelled to rezone the property.
Section 306(c)(10) further elucidates the criteria for assessing a mistake, and states that an
Applicant “for an individual rezoning based on mistake has the burden of showing strong
evidence of ‘mistake’ in order to overcome the strong presumption of the correctness of the
existing zoning.” And that the Commission shall make a factual determination as to whether the
applicant provided sufficient evidence of mistake.
For rezoning applications, the Planning Commission is a recommending body to the Mayor and
Board. The LMC requires that two public hearings by the Commission take place, at the end of
which, the Commission must render a recommendation.
Analysis:
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The Applicant’s request is predicated on the fact that a “mistake” was made in placing the GC
zone on the Property with conditions attached (the “Conditions”). The Applicant states that it is
necessary to remove the Conditions because they are preventing the redevelopment of the site.
The Applicant maintains that a zoning mistake occurred when the Conditions were imposed
because the Conditions were targeted to a specific redevelopment scenario, which did not come to
fruition. Although the prior owners of the Property proposed to redevelop the site with a “big
box” superstore at the time of the Comprehensive Rezoning, the Conditions that were applied to
the Property were not requested by the owners.
Since the expiration of the “big box” superstore plan, the Property has remained semi-vacant and
underutilized. The Applicant maintains that the Conditions hinder redevelopment opportunities
because the Conditions specifically support redevelopment of the Property as a superstore, which
is no longer economically feasible.
LMC Section 306(c)(7), Findings of Fact


Population change:
The current zoning district, GC, does not allow residential units on the property except as
accessory apartments, with the approval of the Zoning Board of Appeals. The Conditions
were generally design-based in nature, and did not contemplate residential uses on site.
Therefore, it is not anticipated that removal of the Conditions affect the City’s population
with any future development scenarios.



The availability of public facilities:
The site is currently served by public roads, water, and sewer lines that are maintained by
the City. Fire, rescue, and police services are also provided to the Property by the City.
The maximum development potential of the Property could potentially increase demands
on public infrastructure; however, demands on public infrastructure will be assessed
when development plans are submitted. The Property does have an existing Water
Service Contract for water allocation. No new construction or expansion of the structures
is proposed at this time, and any future redevelopment must meet the requirements of the
Adequate Public Facilities Ordinance (APFO).



Present and future transportation patterns:
The site is primarily accessed through vehicular means from West Patrick Street and
Waverley Drive. West Patrick Street is maintained by the State Highway Administration
(SHA) and is designated as an Urban Primary Arterial in the 2010 Comprehensive Plan.
On the west and east sides, respectively, Waverley Drive and McCain Drive are Citymaintained roads, and listed as Urban Collector roadways in the Comprehensive Plan.
The area is served by sidewalks along the major road frontages, West Patrick Street and
Waverley Drive, as well as on McCain Drive. At present, there are no bicycle lanes along
any road frontage. Currently, TransIT runs an East/West route along Route 40/West
Patrick Street. There are anticipated multi-modal upgrades to Route 40 (W. Patrick
Street) which would add upgrades to transit and pedestrian infrastructure, including
portions which front the Property. At this time, the design of these improvements have
not been completed.
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Rezoning the Property to remove the Conditions could help spur redevelopment of the
site, which would invariably increase levels of vehicular as well as pedestrian traffic
along the road network. It is anticipated that as development occurs, improvements will
be made to the transportation network in the vicinity of the Property, and along the
Golden Mile.


Compatibility with existing and proposed development for the area:
The surrounding area along Route 40 is characterized by high-intensity commercial land
use, which primarily developed starting in the early to mid-1970s, and includes many
auto-oriented businesses. The Property was first developed in 1972, with the construction
of the Frederick Towne Mall. While General Commercial zoning is the predominant
zoning in the surrounding area, the Property is also adjacent and within close proximity
to several different zoning districts. Properties to the north are zoned R16, High Density
Residential, and PRK, Open Space. The Property is also located northeast of the West
Park Village development, which is zoned MU-1, Mixed Use, and will contain a mixture
of commercial and residential uses. The area closest to the Property, at the intersection of
Alternate 40, within West Park Village will be for commercial use. Broadly, intensive
commercial land uses are the primary characteristic of most of the surrounding uses, with
the adjacent High Density Residential to the north being the exception for adjacent
properties (See Figure 1).

Figure 1: Current zoning surrounding the former subject property (highlighted by a golden star).

The northern portion of the Property contains a portion of Rock Creek, which has been
designated for a walking and bicycle path as a part of the Frederick City Shared Use Path
Plan. It is anticipated that this area will be considered for stream restoration and path
installation pending any redevelopment proposal.
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As mentioned above, the Property is located within the GMSAP boundary (See Figure 2).
The purpose of the plan is to guide future development and redevelopment along the
Route 40 corridor, and includes recommendations for future development and
improvements to be made:
“The design and redevelopment of the Golden Mile is framed and organized by
the following principals: [1] Walkable, [2] Connected, [3] Vibrant, [4] Safe, [5]
Complete, [6] Attractive, and [7] Sustainable. These principals merge together
the aspirations, goals, and policies of the Comprehensive Plan with resident
input for the Golden Mile into a concise set of ordering principles.”
The GMSAP divided the Golden Mile area into four districts, A, B, C, and D, which
contemplated different development scenarios for each district. Each of the development
scenarios outlined constraints and opportunities for redevelopment of the area, guided by
the seven principles quoted in the paragraph above. Developments within the GMSAP
boundaries are reviewed for conformance with the “New Development Checklist”, which
establishes guidelines for development proposals until regulations are implemented in the
LMC.

Figure 2: Boundaries of the Golden Mile Small Area Plan; former Frederick Towne Mall property
highlighted by a golden star.

The Property is located in an area described as “District A” which is described as “the
largest district” and as being “primarily developed with intensive commercial uses
including the Frederick Towne Mall, big box retailers and other shopping centers.
Connectivity between these sites is limited or nonexistent in many instances… This was
the most commented upon portion of the Golden Mile is surveys and workshops.”
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The GMSAP takes into account certain challenges and opportunities with regards to the
Property, and states:
“At approximately 50 acres, this is by far the largest block on the north side of
Route 40. Containing the Frederick Towne Mall, Boscov’s department store,
Home Depot and other retail oriented uses, the block has the least value per
square foot among the entire Golden Mile corridor. The buildings were
constructed between 1972 and 1974 and were once a vibrant anchor for the
successful Golden Mile corridor. Now the site is characterized by a mostly
vacant, underutilized enclosed mall with a massive amount of parking. The block
contains eleven access points: five full access points from Route 40, three full
access points from Waverley Drive and two full access points and one rightin/right-out from North McCain Drive.”
Staff has evaluated the block and listed the following challenges and
opportunities for the site:
Challenges:
 Current Mixed Use (MU1) zoning
 Amount of floodplain including existing buildings in the floodplain
 Siting of existing buildings adjacent to the mall
 Multiple parcels under separate ownership
Opportunities:
 High vacancy allows for redevelopment
 Restore stream buffer into active green space while connecting the multiuse path
 Surrounding neighborhoods provide consumer base to new retail
 Large amount of Route 40 frontage
 Proximity to Fort Detrick, including ongoing Base Realignment and
Closer (BRAC) initiatives”
At the time of the creation of the GMSAP, the Property was anticipated to be redeveloped
with a mix of uses, which would include high-density residential and retail components.
As that plan proved to be economically unfeasible, other redevelopment scenarios were
considered, including the redevelopment of the site as the aforementioned “big box”
superstore plan.
The Applicant’s request to remove the Conditions may help alleviate some of the
challenges raised in the GMSAP. Removal of the Conditions may help spur
redevelopment of the site, which as described in the GMSAP is the largest block of the
Golden Mile, and may act as a catalyst for further redevelopment in the area. While the
Golden Mile is well-served by high-density residential development within close
proximity, ongoing development of West Park Village, as well as the anticipated
development of the Summers Farm community in the next few years will add a greater
consumer base within close range of the subject Property.


The relationship of the proposed amendment to the City’s Comprehensive Plan:

The Land Use element of the 2010 Comprehensive Plan states that the text and maps
contained within the plan should be used to “guide development decisions, assess
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land use development proposals, and to promote the public health, safety, and
welfare.” The future land use map of the 2010 Comprehensive Plan depicts the
Property as Mixed Use, in line with the Golden Mile Small Area Plan (See Figure 3).
Properties immediately adjacent to and in the vicinity are coded to a similar land use
as currently exists.
At this time, the City is in the process of making updates to the 2010 Comprehensive
Plan to guide future development in the City and within the immediate vicinity of the
Property. Among the policy provisions within the Comprehensive Plan, several are
pertinent to this request, including:
o Land Use Element Policy 1 - Encourage development to be compatible with
the character of existing or planned development in the vicinity.
o Land Use Element Policy 8 - Develop neighborhood or area plans that
provide specific land use objectives and development guidance for the City’s
neighborhoods.
o Community Character and Design Element 1 - Define area planning sectors in
order to preserve and promote neighborhoods’ physical characteristics.
o Community Character and Design Element 2 - Support creative site planning
and architecture in order to establish a built environment that maintains and
enhances neighborhood character, aesthetics and offers various levels of
interaction to all members of the community while allowing for innovative
design.
o Economic Development Policy 2 - Maintain a diverse industry mix.
o Economic Development Policy 5 – Encourage revitalization and reinvestment
in traditional business corridors.

Figure 3: Excerpt from the 2010 Comprehensive Plan future land use map. Frederick Towne Mall property highlighted
with golden star
(Pink = Mixed Use, Red = Commercial General, Yellow = Medium Density Residential, Green = Recreational)
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LMC Section 306(c)(8), Change or Mistake
As noted above, the Mayor and Board may rezone after the Applicant has successfully
demonstrated evidence of ‘mistake’ that overcomes the strong presumption of the correctness
of the existing zoning. The Applicant’s argument is that the decision to attach conditions to
the GC zoning relied on certain facts and that the assumptions made never materialized
because the development that was anticipated did not occur or more specifically, that a
mistake occurred when the Board relied on the presumption that the site would be
significantly redeveloped for the purposes of a big-box retailer and that did not occur.

Staff concurs that the Board’s decision to place conditions, including the nature of those
conditions, was firmly rooted in the belief that a specific development program would be
constructed. As evidence of strict reliance upon the assumption that the site would be
substantially redeveloped to accommodate a big-box retailer, Staff would note that during the
deliberations, a concept plans that even specifically labeled Walmart as the tenant was
presented. The concept plan presented to the Mayor and Board at the workshop on June 19,
2013 not only assumed a specific tenant, but that the majority of the existing building would
be demolished, which has not occurred. Other materials presented to the Board at that
workshop included comments from the Planning Commission which clearly demonstrates
that the Commission’s recommendations were in the context of a very specific development
proposal. While the conditions of rezoning did not mandate a use, which is prohibited by
Code, the majority of conditions assumed a total redevelopment of the Property, as
contemplated on the concept plan. Consideration was not given to the potential for an
alternative redevelopment or reuse of building on the site in a manner that would make some
of the conditions impractical or impossible.
The Applicant is requesting the complete removal of the conditions and a rezoning to an
unencumbered GC zoning district as opposed to the amendment or reduction of conditions.
Staff concurs that the majority of the conditions are practicable only in the context of a
redevelopment of the entire site and that the imposition of the conditions in an alternative
context would, in some cases, pose a significant burden on the Applicant and ultimately
impact the viability of a less intensive project.
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JUSTIFICATION STATEMENT
ZONING MAP AMENDMENT (REZONING)
1301West Patrick Street
Former Fredericktown Mall Property
39.4 Acres +/NAC 5 and 8
ZMA #____
INTRODUCTION
The West Frederick Center, LLLP, a Maryland limited liability limited partnership (the
“Applicant” or “Owner”) requests rezoning approval (zoning map amendment) from the
General Commercial District (GC) with the conditions imposed during the City’s 2013
Comprehensive Rezoning (the “2013 Comprehensive Rezoning”) to the General
Commercial District without those conditions for 39.4 acres of improved real property now or
formerly known as Frederick Town Mall, 1301 West Patrick Street (the “Mall Property”).
The Owner’s application for a zoning map amendment/rezoning (the “Application” or
“Rezoning Application”) is submitted in accordance with the requirements of Section 307 (d)
“Comprehensive conditional rezoning-Procedures,” Section 306 “Text Amendments and
Zoning Map Amendments” and Section 1118 “Rezoning Application” of the City of Frederick
Land Management Code (the “LMC”). The legal justification for the Rezoning Application
under the LMC and Maryland statutory and common law is the “zoning mistake” that
occurred during the 2013 Comprehensive Rezoning when the presumptions and assumptions
of fact made by the legislative body of the City (the “City”) about the anticipated complete redevelopment of the Mall Property for a large box superstore retailer and pad sites (the
“Super-Store Plan”) did not occur and was subsequently withdrawn.
THE MALL PROPERTY
The Mall Property is currently improved with a vacant one (1)-story enclosed shopping
mall containing approximately 639,429 square feet, an adjacent two (2) story Boscov’s
department store containing 180,000 square feet, a one (1) story multi-tenant building
(containing Fredericktowne Auto Repair and the Lube Center) and a one (1) story multi-tenant
building anchored by an Ollie’s Bargain Outlet containing 48,153 square feet (collectively,
the “Existing Mall Buildings”). The Mall Property fronts on the north side of US Route 40
(West Patrick Street), the east side of Waverly Drive and the west side of McCain Drive as
more fully described in the other materials submitted with the Application. The Mall Property
and the Existing Mall Buildings are shown and described on the ALTA/ACSM Land Title
Survey dated June 1, 2004 and submitted with the Application (the “Boundary Map”).
The Mall Property does not include the Home Depot, the multi-tenant retail center along
McCain Drive (Sterling Optical etc.) or the Casa Rico Restaurant all of which are located on
separately subdivided lots owned by others.
The Mall Property is designated Mixed Use (MU) on the City of Frederick 2010
Comprehensive Plan and Map (the “2010 Comprehensive Plan”) and is within that section of
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the Route 40 corridor designated as “the Golden Mile” in the City’s 2017 Golden Mile Small
Area Plan. The Mall Property is zoned General Commercial with conditions attached by the
City during the 2013 Comprehensive Rezoning (See Exhibit 1 attached hereto and
incorporated herein, “2013 Rezoning Conditions”, Exhibit 2, 2010 Comprehensive Plan
Map and Exhibit 3, 2013 Comprehensive Rezoning Map). The 2013 Comprehensive
Rezoning Conditions created a unique GC zoning designation on the Mall Property that does
not exist anywhere else in the City of Frederick.
The Applicant acquired the Mall Property in 2017 and is in the process of rehabilitating
and renovating some of the Existing Mall Buildings.
Pursuant to Section 307 (e) of the LMC entitled, “Comprehensive conditional rezoningAmendment,” the process and approval criteria for the removal or amendment of conditions
attached to property during a comprehensive rezoning is the same as for an individual
rezoning under Section 306 of the LMC. Consistent with the requirements of Section 4-204 of
the Land Use Article of the Annotated Code of Maryland, Section 306 of the LMC requires
that an individual rezoning be based upon substantial change in the character of the
neighborhood of the property to be rezoned or mistake in zoning during the most recent
comprehensive rezoning.
The Applicant maintains that a zoning mistake occurred during the 2013 Comprehensive
Rezoning by reason of the assumptions and presumptions made by the City about the
anticipated complete re-development of the entire Mall Property (then proposed by the prior
owner) for a Wal-Mart superstore and pad sites that subsequently did not occur (i.e., SuperStore Plan). Although arguably not made with specific reference to a Wal-Mart super-store,
that was in fact the redevelopment plan for the Mall Property presented to the City at that time
by the prior owners in the form of concept drawings and architectural renderings depicting
how their plan complied with several major elements of the Golden Mile Small Area Plan.
The prior owners did not request those conditions. Under Section 307 (d) (1) and (2) it is
within the City’s purview, not the property owner, to request and impose conditions on a
property as part of the conditional comprehensive rezoning process. The prior owners
requested unconditional General Commercial zoning.
The more focused and limited 2013 Comprehensive Rezoning was preceded by a Citywide comprehensive rezoning that was completed in 2012. As part of that comprehensive
rezoning in 2012, the City withdrew and separated out the Mall Property (and a few others) to
allow time for the City to adopt the Golden Mile Small Area Plan and a zoning text
amendment to allow the imposition of conditions on individual properties as part of a
comprehensive rezoning (See Staff Executive Summary: Exhibit 4 attached hereto). The
zoning text amendment allowed the City to mandate the Mall Property’s specific
redevelopment plan for the then owner’s proposed Super-Store Plan in accordance with
several elements of the Golden Mile Small Area Plan that was adopted as a “Guide”
(See: Exhibit 5 attached). The City’s decision to make mandatory for the redevelopment of
the Mall Property several elements of a planning document that was intended to be a guide,
although it was not apparent at that time, may be considered part of the zoning mistake that
occurred during the 2013 Comprehensive Rezoning.
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As direct result of the assumptions and presumptions upon which the 2013 Rezoning
Conditions were based (i.e., the Super-Store Plan), the redevelopment and revitalization of the
Mall Property is substantially hindered if not prevented now that the Super-Store Plan has
been withdrawn. In accordance with the subsequent interpretation and ruling of the City
Attorney, the 2013 Rezoning Conditions do not permit any proposed re-development of the
Mall Property that does not conform to the 2013 Rezoning Conditions. Only re-development
of the Mall Property that does not expand the footprint of the Existing Mall Buildings or
remove the roof or make any material changes to the exterior of the Existing Mall Buildings
could be allowed as a non-conforming use or structure but it would be severely restricted in
terms of expansion or intensification. As stated in Article 9 of the LMC,
“The City finds that nonconforming features, lots, structures, parking, and use are
inconsistent with this Code. Accordingly, it is the policy of the City that such non-conforming
situations be eventually eliminated, and that this Code be strictly construed in order to
effectuate the purpose of eliminating non-conforming uses.”
The potential loss of redevelopment opportunities for the Mall Property that will result from
the continued imposition and inflexibility of the 2013 Rezoning Conditions is also clearly
an unintended consequence that was not anticipated nor desired by the City in its adoption of the
2013 Comprehensive Rezoning. That is the legal foundation for the finding of a zoning mistake
under Maryland law.
CHRONOLOGY OF MAJOR LAND USE EVENTS FOR MALL PROPERTY
To more fully evaluate the merits of this Application, some background and historical context is
useful to consider. The following is a brief chronological outline of some of the major land use
events that have occurred on or significantly impacted the Mall Property and brought it to its
current condition and redevelopment status:
•
•
•
•
•
•
•
•
•
•

July 8, 1969 – City Planning Commission approves plans for Frederick Towne Mall as
one of the largest regional shopping malls in Maryland
1972 – Frederick Towne Mall constructed
1995 – Mall partially reconstructed
1997 – Addition of Hoyt’s Cinemas
2003 – Addition of Boscov’s
2004 – Subdivision and demolition of Montgomery Wards and addition of Home Depot
September 16, 2004 – Adoption of new Comprehensive Plan-Commercial General land
use designation retained on Mall Property
July 21, 2005 - Mall Property comprehensively rezoned to newly created Mixed Use-1
(MU-1) zoning district at request of then owners allowing residential/commercial uses
September 11, 2006 – MU Master Plan approved for a mixture of high density
residential with structured parking and commercial/retail
January 22, 2007 – FEMA approves City’s and Mall Property owner’s appeal (at
owner’s expense) of FEMA’s proposed substantial expansion of the 100-year floodplain
on the Mall Property that would have made its redevelopment impossible
Page 3 of 10

•
•
•
•
•
•
•
•
•
•
•
•

April 9, 2007 – Amended MU Master Plan for 500,000 square feet of retail space
(including 4 pad sites), 465 residential condominium and rental units in 8 buildings.
2007-2008 – Global Financial Crisis; MU Plan for Mall Property no longer viable
November 19, 2009 – City adopts 2010 Comprehensive Plan and retains MU designation
of Mall Property
2010-2011 – City commences comprehensive rezoning process-Mall Property owners
request rezoning from MU-1 to General Commercial (GC) based upon its pending
contract of sale with Wal-Mart to redevelop the entire Mall Property
January 17, 2013 – City adopts the 2012 Comprehensive Rezoning but separates out the
Mall Property to allow adoption of Golden Mile Small Area Plan and zoning text
amendment to allow conditions to be imposed as part of comprehensive rezoning
January 17, 2013 – City adopts Resolution 13-06 adopting the Golden Mile Small Area
Plan
February 7, 2013 – City adopts Ordinance No. 13-04 allowing the attachment of
conditions on comprehensive rezoning of individual property.
July 18, 2013 – Adoption of the 2013 Comprehensive Rezoning map rezoning the Mall
Property from MU-1 to GC with 20 Rezoning Conditions.
October 13, 2014 – Approval of Site Plan for Wal-Mart on the Mall Property
August 2016 – Wal-Mart terminates contract with Mall Property owners.
August 31, 2016 – City Attorney determines that rezoning conditions must be satisfied if
there is any material exterior redevelopment activity commenced on the Mall Property.
February 13, 2017 – Mall Property purchased by the Applicant who encounters
substantial difficulty in attracting tenants to redevelop the Mall Property under 2013
Rezoning Conditions and non-conforming status.
APPROVAL CRITERIA FOR ZONING MAP AMENDMENT

As required under Section 307 (e), the Rezoning Application satisfies all the approval
criteria and Findings of Fact applicable to zoning map amendments as set forth in Section
306(d)(3) and Section 1118 of the LMC. As discussed more fully below, the Applicant submits
that the 2013 Rezoning Conditions attached to the GC zoning placed on the Mall Property during
the 2013 Comprehensive Rezoning based specifically on the proposed re-development of
the entire Mall Property for a proposed Wal-Mart superstore and pad sites (i.e., the Super-Store
Plan) meets the legal criteria for a finding of a zoning mistake because it was based upon
assumptions and presumptions by the City about the Mall Property that did not come to fruition
due to Wal-Mart’s withdrawal from the project. As a result, the Mall Property is essentially
confined to its historical existing use (vacant), design and structures by the 2013 Rezoning
Conditions.
Zoning Mistake
It is well established in Maryland law that a “zoning mistake” does not imply
negligence, or lack of diligence by the zoning body but more typically involves assumptions or
information about a property upon which the zoning decision is made that are incorrect at the
time or prove incorrect over the passage of time.

Page 4 of 10

As set forth in the Memorandum dated August 14, 2015 from Rachel S. Depo, Assistant
City Attorney to the Mayor and Board of Aldermen,
“In other words, there must be a showing of mistake of fact. Mistake in this context
does not refer to a mistake in judgment…It is the adequacy and accuracy of the facts
that underlie the conclusion drawn that is a mistake in zoning, not the logical validity
or merit of the ultimate conclusion drawn…” (emphasis added).
As stated in Boyce v. Sembly, 25 Md. App. 43 (1975) “…the presumption of validity accorded
to a comprehensive zoning is overcome and error or mistake is established when there is
probative evidence to show that the assumptions or premises relied upon by the council at the
time of the comprehensive rezoning were invalid…Error or mistake may also be established by
showing that events occurring subsequent to the comprehensive zoning have proven that the
council’s initial premises were incorrect.”
Findings of mistake in zoning have been upheld by Maryland courts in circumstances
where the legislative body comprehensively rezoned property industrial based upon an
assumption that it was a prime industrial site that was later proved not to be the case (Peoples
Counsel for Baltimore County v. Williams, 45 Md. App. 617 (1980)) and where the legislative
body based its decision to comprehensively rezone a property commercial based on the
presumption that there was a need for additional commercial zoning that was subsequently
proved incorrect Quinn v. County Commissioners of Kent County, 20 Md. App. 413 (1974).
With the rezoning to GC and attachment of the 2013 Rezoning Conditions, the Mall
Property was essentially granted a unique zoning category that resulted in non-conforming status
for any re-development unless it incorporated the 2013 Rezoning Conditions 1. It also created
significant restrictions on the exterior redevelopment of the Mall Property. For example, nonconforming status under Section 902 (d) of the LMC mandates that if structures are substantially
damaged by fire or other casualty they cannot be reconstructed unless in compliance with
all current zoning requirements and standards of the GC zoning district including the 2013
Rezoning Conditions. That would be extremely unlikely given the physical constraints, utility
configurations, and design of the Existing Mall Buildings and the Mall Property.
Even without the 2013 Rezoning Conditions, the redevelopment of the Mall Property
presents a multitude of challenges and obstacles due to the floodplain, its topography, proximity
to Rock Creek, restrictions imposed by long-term leases, a “spider’s web” of underground
utilities, inter-connectivity of the Existing Mall Buildings’ infrastructure, aging structures and
facilities, separate parcel ownership and the stigma of long-standing vacancy.
The passage of time and the withdrawal of the Super-Store Plan by Wal-Mart have
proven that the 2013 Rezoning Conditions attached to its GC zoning designation, and the
resulting non-conforming status of the Mall Property and Existing Mall Buildings, creates a
substantial impediment to the redevelopment and revitalization of the Mall Property. The

1

Even prior to the 2013 Comprehensive Rezoning, the Mall Property and Existing Mall Buildings may have had
non-conforming features, use or structures under the MU-1 zoning placed on it at the then owner’s request in 2005.
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Applicant maintains that this was never the intent of the City during the 2013 Comprehensive
Rezoning and is therefore a zoning mistake.
The Applicant also maintains that the decision to comprehensively rezone the Mall
Property during the 2013 Comprehensive Rezoning to GC with the 2013 Rezoning Conditions
was based upon the premise that a large box retail super store and pad sites (i.e., the Super-Store
Plan) would be built on the entire Mall Property, and that premise did not come to fruition. As
part of the 2013 Comprehensive Rezoning, when the City indicated that it would seek the
imposition of conditions on the Mall Property, in response, the then owner submitted a Golden
Mile Small Area Plan Checklist and concept plan to illustrate how the specific Super-Store Plan
would meet the design elements, goals and visions of the Golden Mile Small Area Plan.
Regardless of the reason, the City could not know in 2013 what would occur 3 years later
with the withdrawal of Wal-Mart from this project. While well-intentioned at the time by the
City, with the withdrawal of the Super-Store Plan in 2016, the 2013 Rezoning Conditions have
proven over time to be a disincentive to the redevelopment of the Mall Property, directly
contrary to the stated purpose of the 2010 Comprehensive Plan and the Golden Mile Small Area
Plan and therefore a zoning mistake.
The Applicant is requesting this rezoning to eliminate the 2013 Rezoning Conditions
based on the procedure required under Sections 306 and 307 of the LMC even though the Mall
Property is already zoned General Commercial. Under Maryland common law, rezoning from
GC with conditions to GC without conditions is a change from one commercial subcategory to
another commercial subcategory under the same zoning designation. As is stated in the case
of Tennison v. Shomette, 38 Md. App. 1 (1977), a more liberal application of the change or
mistake rule can be applied when rezoning land from one commercial category to another versus
a totally different land use. That more liberal application of the change or mistake rule should be
appropriately applied with the Application.
FINDINGS OF FACT
Section 306(d)(3)(a) of the LMC requires that the Mayor and Board of Aldermen make
findings of fact to support a decision to rezone land and the Applicant hereby proposes the
following findings:
Findings of Fact:
A. Population change. The Application is for rezoning to GC that does not permit
residential land uses so no change in the City’s population is anticipated as a
result. The current population of the City is approximately 69,500.
B. Availability of public facilities. The Mall Property has an existing water
allocation from the City (under Water Service Contracts). There is existing
sewer service to the Mall Property as well as other utilities all as shown on the
Boundary Map attached hereto.
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(i) Schools: Not affected
(ii) Fire and rescue and police services: Protective services can be provided by
the Frederick City Police Department and Independent Hose Company on
Baughman’s Lane.
(iii) Libraries: Not affected.
(iv) Parks and recreation facilities: Not affected. Rock Creek extends along the
northern portion of the Mall Property and is designated for a walking and
bicycle path as part of the Frederick City Shared Use Path Plan.
(v) Water and sewer: The Mall Property is within water and sewer
classifications “W-1” and “S-1 – Connected” on the Frederick County Water
and Sewerage Plan. Public sewer service and public water service exist on the
Mall Property from the City of Frederick’s sewer and water systems. There is
existing and available capacity in the City’s public water and sewer systems to
continue to serve the Mall Property if rezoned and developed under the GC
District without conditions. Certificates of Adequate Public Facilities under the
Adequate Public Facilities Ordinance (“APFO”) for roads, water and sewer
were issued for the Site Plan approved by the Planning Commission for the
Wal-Mart.
If approved, development of the Mall Property through the subdivision and/or
site plan process will satisfy the requirements of the APFO to ensure the
adequacy of public water, sewer and roads to serve the development of the Mall
Property.
C. Present and future transportation patterns. Waverly Drive and McCain
Drive are designated local classification roadways on the 2010 Comprehensive
Plan. US Route 40 (West Patrick Street) is one of the most important
transportation arterials in the City and forms a critical link to the Downtown and
to the planned “Beltway” around the City connecting I70 East, East Patrick
Street, Route 26, Route 15, Route 40 and points west. Frederick TransIT
provides local and commuter bus service along West Patrick Street.
D. Compatibility with existing and proposed development for the area. The
land use designations around the Mall Property are Commercial General, Mixed
Use, Low Density Residential and Medium Density Residential. The character
of those portions of the neighborhood most proximate to the Mall Property can
be generally described as primarily commercial/retail and residential. The rental
units at Elmwood Terrace are the primary land use to the immediate north of the
Mall Property. Rock Creek adjoins the northern boundary of the Mall Property.
Intensive retail commercial development is the dominant land use to the west on
Waverly Drive (e.g., Ford Motor Company dealership, Popeye’s fast food, Casa
Rico Restaurant), to the east on Waverly Drive (e.g., Wolf’s Furniture,
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Denny’s) and on the south side of US Route 40 (e.g., Exxon Service
Station/Convenience Store, Big Lots Store, Roy Rogers fast food). The most
significant and impactful development in this area of the City since the 2013
Comprehensive Rezoning is the commencement of construction of the West
Park Village residential development on the former VFW Golf Course.
E. The relationship of the proposed amendment to the City’s comprehensive
plan. General Commercial zoning without the 2013 Rezoning Conditions is
compatible with the Mixed-Use land use designation on the 2010
Comprehensive Plan and with Commercial General land use designation to the
west, and south. It is also compatible with the medium density R-16
designation to the north. Additionally, the following Policies of the 2010
Comprehensive Plan will be satisfied or implemented by the Application:
(i) LU Policy 1: Encourage development to be compatible with the character of
existing or planned development in the vicinity.
The approval of the Application and the resulting re-developed retail center will
result in land use compatibility and consistency and eliminate a zoning nonconformity.
(ii) LU Policy 3: Allow land uses that build upon regional and local economic
assets.
The Golden Mile and the Mall Property have long been identified as critical
economic assets of the City. The City has enacted significant tax incentive
programs for the Golden Mile area including the Golden Mile Commercial
Property Tax Credit and the Façade Improvement Grant Program. Through the
creation of the Golden Mile Alliance and marketing efforts, the City has sought
to revitalize the Golden Mile and restore its commercial components to their
prior vibrancy. The proposed rehabilitation of the Mall Buildings and
associated request to rezone the Mall Property to GC without conditions, is the
most appropriate land use and zoning to take full advantage of these significant
public investments and priorities.
(iii)MGE Policy 1: The City of Frederick will continue to encourage redevelopment
of underutilized land within the current municipal boundaries.
The Mall Property has essentially remained mostly vacant and underutilized for
approximately 10 years. While major efforts have been made by the owners
over the years to retain its viability through expansion, reconstruction and redevelopment, none have proven successful over the long-term. The Mall
Property is certainly the largest most underutilized parcel on the Golden Mile
for which it was once the primary anchor. The non-conforming status of the
Existing Mall Buildings on the Mall Property under the 2013 Rezoning
Conditions creates the very real potential for loss of redevelopment
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opportunities and continued underutilization, a result that directly contradicts
the recommendations of the 2010 Comprehensive Plan. Rezoning the Mall
Property to GC without conditions would eliminate the non-conforming status
of the Existing Mall Buildings, create future flexibility for its continued redevelopment and rehabilitation and eliminate impediments to opportunities for
its restoration.
(iv) GOLDEN MILE SMALL AREA PLAN
An element of the 2010 Comprehensive Plan is the Golden Mile Small Area Plan. It is
critical to recognize that the Golden Mile Small Area Plan was adopted as a “Guide” and not as a
mandatory list of specific design features and conditions. Arguably, the 2013 Rezoning
Conditions, imposed in response to a proposed Wal-Mart superstore in an effort to control how
the Mall Property would be re-developed, is also a zoning mistake.
The following purposes, goals and policies from the Golden Mile Small Area Plan will be
fulfilled by the rezoning of the Mall Property to remove the 2013 Rezoning Conditions thereby
clearing impediments to its intended and needed redevelopment.
 “The Golden Mile Small Area Plan is intended to encourage the redevelopment of the
Route 40 Corridor through the use of incentives, public and private investment, as well as
legislative policies that will provide additional tax base, economic revitalization, jobs and
business opportunities to the City.” (page 6)
 “The Golden Mile Small Area Plan is a guide for future development and redevelopment
along the Route 40 corridor.” (page 8)
 Goal 1. Ensure the Golden Mile planning area prepares for sustainable redevelopment.
 Goal 3. Improve and expand circulation on the corridor by providing more efficient and
comfortable connections between destinations for vehicles, pedestrians, bicyclists and
users of public transportation.
 Goal 5. Accommodate commercial, retail and office development that provides local
residents with employment opportunities, goods and services, creates a destination for
visitors, enhances the image and appearance of the planning area and the City of
Frederick, and increases tax revenue.
 Goal 7. Support redevelopment efforts while protecting and enhancing the natural
environment.
 “The City’s Comprehensive Plan and the adopted Land Use Map are Policy Guides for
the Golden Mile Small Area Plan.” (page 16)
 “The economic health of the Golden Mile has been one of the top concerns of the 60th
Administration and the City of Frederick Planning Commission.” (page 20)
 “The tax revenue that the City collects from the Golden Mile is estimated at
$1,546,533, almost 2% of the City’s budget (based on 0.65 per $100).” (page 27)
 “It is important to realize that of these households within walking distances roughly half
are renter-occupied housing units.” (page 30)
 “However, the reality of the Golden Mile is that it is a vital economic corridor in the
City and its long-term success is crucial to the City’s economic wellbeing. The Golden
Mile Plan is an ambitious vision for the future of this important economic engine in
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The City of Frederick. This vision and hope for the future must be rooted in reality so
that the public will embrace the Plan and work to bring it to fruition.” (page 44)
 “Before describing various development scenarios for the Golden Mile, it is important to
note what this Plan is designed to accomplish. Artist renderings in this document are not
included to ‘paint a picture’ of what future development should be, but rather to serve the
illustrative examples of the concepts that should be utilized when developing or
redeveloping sites and properties in the study area.” (page 44)
 “Two themes became evident through public participation with respect to the Golden
Mile; one, was that the community wants something to happen…” (page 52) (emphasis
added)
Additional Criteria for Individual Rezonings:
a. Substantial change in the character of the neighborhood; or
b. Mistake in zoning
Please see the discussion above on zoning mistake.
CONCLUSION
Based on the foregoing, the Applicant maintains that the above findings and statements
(in conjunction with the further detailed information submitted with the Application) clearly
demonstrate that the Application meets the requirements and satisfies the Applicant’s burden of
proof under Maryland law and the LMC for rezoning the Mall Property to GC without conditions
based on a mistake in zoning. The mistake resulted from assumptions (correctly made at that
time) by the City about the anticipated redevelopment of the entire Mall Property under the
Super-Store Plan that did not subsequently occur. Under Maryland law, the zoning mistake lies
in the City’s reliance on certain facts or the realization of certain assumptions about the Mall
Property that did not prove to be true resulting in the unintended consequence of making its
redevelopment, as encouraged by the 2010 Comprehensive Plan and the Golden Mile Small Area
Plan, much more restricted and unviable.
The Applicant maintains that this Application clearly demonstrates that the Mall Property
should be rezoned from GC with conditions to GC without conditions based on mistake in
zoning. The Applicant has also clearly demonstrated that the rezoning of the Mall Property from
GC with conditions to GC without conditions will be fully compliant with regulations in the
LMC and the City’s vision and policies for the Golden Mile, as contemplated by the Golden
Mile Small Area Plan and the 2010 Comprehensive Plan.

4816-2323-4717, v. 1
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JUSTIFICATION STATEMENT
ZONING MAP AMENDMENT (REZONING)
1301West Patrick Street
Former Fredericktown Mall Property
39.4 Acres +/NAC 5 and 8
ZMA #____
INTRODUCTION
The West Frederick Center, LLLP, a Maryland limited liability limited partnership (the
“Applicant” or “Owner”) requests rezoning approval (zoning map amendment) from the
General Commercial District (GC) with the conditions imposed during the City’s 2013
Comprehensive Rezoning (the “2013 Comprehensive Rezoning”) to the General Commercial
District without those conditions for 39.4 acres of improved real property now or formerly
known as Frederick Town Mall, 1301 West Patrick Street (the “Mall Property”). The Owner’s
application for a zoning map amendment/rezoning (the “Application” or “Rezoning
Application”) is submitted in accordance with the requirements of Section 307 (d)
“Comprehensive conditional rezoning-Procedures,” Section 306 “Text Amendments and
Zoning Map Amendments” and Section 1118 “Rezoning Application” of the City of Frederick
Land Management Code (the “LMC”). The legal justification for the Rezoning Application
under the LMC and Maryland statutory and common law is the “zoning mistake” that occurred
during the 2013 Comprehensive Rezoning when the presumptions and assumptions of fact made
by the legislative body of the City (the “City”) about the anticipated complete re-development
of the Mall Property for a large box superstore retailer and pad sites (the “Super-Store Plan”)
did not occur and was subsequently withdrawn.
THE MALL PROPERTY
The Mall Property is currently improved with a vacant one (1)-story enclosed shopping
mall containing approximately 639,429 square feet, an adjacent two (2) story Boscov’s
department store containing 180,000 square feet, a one (1) story multi-tenant building
(containing Fredericktowne Auto Repair and the Lube Center) and a one (1) story multi-tenant
building anchored by an Ollie’s Bargain Outlet containing 48,153 square feet (collectively, the
“Existing Mall Buildings”). The Mall Property fronts on the north side of US Route 40 (West
Patrick Street), the east side of Waverly Drive and the west side of McCain Drive as more fully
described in the other materials submitted with the Application. The Mall Property and the
Existing Mall Buildings are shown and described on the ALTA/ACSM Land Title Survey dated
June 1, 2004 and submitted with the Application (the “Boundary Map”).
The Mall Property does not include the Home Depot, the multi-tenant retail center along
McCain Drive (Sterling Optical etc.) or the Casa Rico Restaurant all of which are located on
separately subdivided lots owned by others.
The Mall Property is designated Mixed Use (MU) on the City of Frederick 2010
Comprehensive Plan and Map (the “2010 Comprehensive Plan”) and is within that section of
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the Route 40 corridor designated as “the Golden Mile” in the City’s 2017 Golden Mile Small
Area Plan. The Mall Property is zoned General Commercial with conditions attached by the
City during the 2013 Comprehensive Rezoning (See Exhibit 1 attached hereto and incorporated
herein, “2013 Rezoning Conditions”, Exhibit 2, 2010 Comprehensive Plan Map and Exhibit
3, 2013 Comprehensive Rezoning Map). The 2013 Comprehensive Rezoning Conditions
created a unique GC zoning designation on the Mall Property that does not exist anywhere else
in the City of Frederick.
The Applicant acquired the Mall Property in 2017 and is in the process of rehabilitating
and renovating some of the Existing Mall Buildings.
Pursuant to Section 307 (e) of the LMC entitled, “Comprehensive conditional rezoningAmendment,” the process and approval criteria for the removal or amendment of conditions
attached to property during a comprehensive rezoning is the same as for an individual rezoning
under Section 306 of the LMC. Consistent with the requirements of Section 4-204 of the Land
Use Article of the Annotated Code of Maryland, Section 306 of the LMC requires that an
individual rezoning be based upon substantial change in the character of the neighborhood of
the property to be rezoned or mistake in zoning during the most recent comprehensive rezoning.
The Applicant maintains that a zoning mistake occurred during the 2013 Comprehensive
Rezoning by reason of the assumptions and presumptions made by the City about the anticipated
complete re-development of the entire Mall Property (then proposed by the prior owner) for a
Wal-Mart superstore and pad sites that subsequently did not occur (i.e., Super-Store Plan).
Although arguably not made with specific reference to a Wal-Mart super-store, that was in fact
the redevelopment plan for the Mall Property presented to the City at that time by the prior
owners in the form of concept drawings and architectural renderings depicting how their plan
complied with several major elements of the Golden Mile Small Area Plan. The prior owners
did not request those conditions. Under Section 307 (d) (1) and (2) it is within the City’s
purview, not the property owner, to request and impose conditions on a property as part of the
conditional comprehensive rezoning process. The prior owners requested unconditional General
Commercial zoning.
The more focused and limited 2013 Comprehensive Rezoning was preceded by a Citywide comprehensive rezoning that was completed in 2012. As part of that comprehensive
rezoning in 2012, the City withdrew and separated out the Mall Property (and a few others) to
allow time for the City to adopt the Golden Mile Small Area Plan and a zoning text amendment
to allow the imposition of conditions on individual properties as part of a comprehensive
rezoning (See Staff Executive Summary: Exhibit 4 attached hereto). The zoning text
amendment allowed the City to mandate the Mall Property’s specific redevelopment plan for
the then owner’s proposed Super-Store Plan in accordance with several elements of the Golden
Mile Small Area Plan that was adopted as a “Guide” (See: Exhibit 5 attached). The City’s
decision to make mandatory for the redevelopment of the Mall Property several elements of a
planning document that was intended to be a guide, although it was not apparent at that time,
may be considered part of the zoning mistake that occurred during the 2013 Comprehensive
Rezoning.
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As direct result of the assumptions and presumptions upon which the 2013 Rezoning
Conditions were based (i.e., the Super-Store Plan), the redevelopment and revitalization of the
Mall Property is substantially hindered if not prevented now that the Super-Store Plan has been
withdrawn. In accordance with the subsequent interpretation and ruling of the City Attorney,
the 2013 Rezoning Conditions do not permit any proposed re-development of the Mall
Property that does not conform to the 2013 Rezoning Conditions. Only re-development of the
Mall Property that does not expand the footprint of the Existing Mall Buildings or remove the
roof or make any material changes to the exterior of the Existing Mall Buildings could be
allowed as a non-conforming use or structure but it would be severely restricted in terms of
expansion or intensification. As stated in Article 9 of the LMC,
“The City finds that nonconforming features, lots, structures, parking, and use are inconsistent
with this Code. Accordingly, it is the policy of the City that such non-conforming situations be
eventually eliminated, and that this Code be strictly construed in order to effectuate the purpose
of eliminating non-conforming uses.”
The potential loss of redevelopment opportunities for the Mall Property that will result from the
continued imposition and inflexibility of the 2013 Rezoning Conditions is also clearly an
unintended consequence that was not anticipated nor desired by the City in its adoption of the 2013
Comprehensive Rezoning. That is the legal foundation for the finding of a zoning mistake under
Maryland law.
CHRONOLOGY OF MAJOR LAND USE EVENTS FOR MALL PROPERTY
To more fully evaluate the merits of this Application, some background and historical context is
useful to consider. The following is a brief chronological outline of some of the major land use
events that have occurred on or significantly impacted the Mall Property and brought it to its
current condition and redevelopment status:











July 8, 1969 – City Planning Commission approves plans for Frederick Towne Mall as one
of the largest regional shopping malls in Maryland
1972 – Frederick Towne Mall constructed
1995 – Mall partially reconstructed
1997 – Addition of Hoyt’s Cinemas
2003 – Addition of Boscov’s
2004 – Subdivision and demolition of Montgomery Wards and addition of Home Depot
September 16, 2004 – Adoption of new Comprehensive Plan-Commercial General land
use designation retained on Mall Property
July 21, 2005 - Mall Property comprehensively rezoned to newly created Mixed Use-1
(MU-1) zoning district at request of then owners allowing residential/commercial uses
September 11, 2006 – MU Master Plan approved for a mixture of high density residential
with structured parking and commercial/retail
January 22, 2007 – FEMA approves City’s and Mall Property owner’s appeal (at owner’s
expense) of FEMA’s proposed substantial expansion of the 100-year floodplain on the Mall
Property that would have made its redevelopment impossible
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April 9, 2007 – Amended MU Master Plan for 500,000 square feet of retail space
(including 4 pad sites), 465 residential condominium and rental units in 8 buildings.
2007-2008 – Global Financial Crisis; MU Plan for Mall Property no longer viable
November 19, 2009 – City adopts 2010 Comprehensive Plan and retains MU designation
of Mall Property
2010-2011 – City commences comprehensive rezoning process-Mall Property owners
request rezoning from MU-1 to General Commercial (GC) based upon its pending
contract of sale with Wal-Mart to redevelop the entire Mall Property
January 17, 2013 – City adopts the 2012 Comprehensive Rezoning but separates out the
Mall Property to allow adoption of Golden Mile Small Area Plan and zoning text
amendment to allow conditions to be imposed as part of comprehensive rezoning
January 17, 2013 – City adopts Resolution 13-06 adopting the Golden Mile Small Area
Plan
February 7, 2013 – City adopts Ordinance No. 13-04 allowing the attachment of
conditions on comprehensive rezoning of individual property.
July 18, 2013 – Adoption of the 2013 Comprehensive Rezoning map rezoning the Mall
Property from MU-1 to GC with 20 Rezoning Conditions.
October 13, 2014 – Approval of Site Plan for Wal-Mart on the Mall Property
August 2016 – Wal-Mart terminates contract with Mall Property owners.
August 31, 2016 – City Attorney determines that rezoning conditions must be satisfied if
there is any material exterior redevelopment activity commenced on the Mall Property.
February 13, 2017 – Mall Property purchased by the Applicant who encounters
substantial difficulty in attracting tenants to redevelop the Mall Property under 2013
Rezoning Conditions and non-conforming status.
APPROVAL CRITERIA FOR ZONING MAP AMENDMENT

As required under Section 307 (e), the Rezoning Application satisfies all the approval
criteria and Findings of Fact applicable to zoning map amendments as set forth in Section
306(d)(3) and Section 1118 of the LMC. As discussed more fully below, the Applicant submits
that the 2013 Rezoning Conditions attached to the GC zoning placed on the Mall Property during
the 2013 Comprehensive Rezoning based specifically on the proposed re-development of the entire
Mall Property for a proposed Wal-Mart superstore and pad sites (i.e., the Super-Store Plan) meets
the legal criteria for a finding of a zoning mistake because it was based upon assumptions and
presumptions by the City about the Mall Property that did not come to fruition due to Wal-Mart’s
withdrawal from the project. As a result, the Mall Property is essentially confined to its historical
existing use (vacant), design and structures by the 2013 Rezoning Conditions.
Zoning Mistake
It is well established in Maryland law that a “zoning mistake” does not imply negligence,
or lack of diligence by the zoning body but more typically involves assumptions or information
about a property upon which the zoning decision is made that are incorrect at the time or prove
incorrect over the passage of time.
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As set forth in the Memorandum dated August 14, 2015 from Rachel S. Depo, Assistant
City Attorney to the Mayor and Board of Aldermen,
“In other words, there must be a showing of mistake of fact. Mistake in this context does
not refer to a mistake in judgment…It is the adequacy and accuracy of the facts that
underlie the conclusion drawn that is a mistake in zoning, not the logical validity or
merit of the ultimate conclusion drawn…” (emphasis added).
As stated in Boyce v. Sembly, 25 Md. App. 43 (1975) “…the presumption of validity accorded to
a comprehensive zoning is overcome and error or mistake is established when there is probative
evidence to show that the assumptions or premises relied upon by the council at the time of the
comprehensive rezoning were invalid…Error or mistake may also be established by showing that
events occurring subsequent to the comprehensive zoning have proven that the council’s initial
premises were incorrect.”
Findings of mistake in zoning have been upheld by Maryland courts in circumstances
where the legislative body comprehensively rezoned property industrial based upon an assumption
that it was a prime industrial site that was later proved not to be the case (Peoples Counsel for
Baltimore County v. Williams, 45 Md. App. 617 (1980)) and where the legislative body based its
decision to comprehensively rezone a property commercial based on the presumption that there
was a need for additional commercial zoning that was subsequently proved incorrect Quinn v.
County Commissioners of Kent County, 20 Md. App. 413 (1974).
With the rezoning to GC and attachment of the 2013 Rezoning Conditions, the Mall
Property was essentially granted a unique zoning category that resulted in non-conforming status
for any re-development unless it incorporated the 2013 Rezoning Conditions1. It also created
significant restrictions on the exterior redevelopment of the Mall Property. For example, nonconforming status under Section 902 (d) of the LMC mandates that if structures are substantially
damaged by fire or other casualty they cannot be reconstructed unless in compliance with all
current zoning requirements and standards of the GC zoning district including the 2013 Rezoning
Conditions. That would be extremely unlikely given the physical constraints, utility
configurations, and design of the Existing Mall Buildings and the Mall Property.
Even without the 2013 Rezoning Conditions, the redevelopment of the Mall Property
presents a multitude of challenges and obstacles due to the floodplain, its topography, proximity
to Rock Creek, restrictions imposed by long-term leases, a “spider’s web” of underground utilities,
inter-connectivity of the Existing Mall Buildings’ infrastructure, aging structures and facilities,
separate parcel ownership and the stigma of long-standing vacancy.
The passage of time and the withdrawal of the Super-Store Plan by Wal-Mart have proven
that the 2013 Rezoning Conditions attached to its GC zoning designation, and the resulting nonconforming status of the Mall Property and Existing Mall Buildings, creates a substantial
impediment to the redevelopment and revitalization of the Mall Property. The Applicant maintains

1

Even prior to the 2013 Comprehensive Rezoning, the Mall Property and Existing Mall Buildings may have had
non-conforming features, use or structures under the MU-1 zoning placed on it at the then owner’s request in 2005.
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that this was never the intent of the City during the 2013 Comprehensive Rezoning and is therefore
a zoning mistake.
The Applicant also maintains that the decision to comprehensively rezone the Mall
Property during the 2013 Comprehensive Rezoning to GC with the 2013 Rezoning Conditions was
based upon the premise that a large box retail super store and pad sites (i.e., the Super-Store Plan)
would be built on the entire Mall Property, and that premise did not come to fruition. As part of
the 2013 Comprehensive Rezoning, when the City indicated that it would seek the imposition of
conditions on the Mall Property, in response, the then owner submitted a Golden Mile Small Area
Plan Checklist and concept plan to illustrate how the specific Super-Store Plan would meet the
design elements, goals and visions of the Golden Mile Small Area Plan.
Regardless of the reason, the City could not know in 2013 what would occur 3 years later
with the withdrawal of Wal-Mart from this project. While well-intentioned at the time by the City,
with the withdrawal of the Super-Store Plan in 2016, the 2013 Rezoning Conditions have proven
over time to be a disincentive to the redevelopment of the Mall Property, directly contrary to the
stated purpose of the 2010 Comprehensive Plan and the Golden Mile Small Area Plan and
therefore a zoning mistake.
The Applicant is requesting this rezoning to eliminate the 2013 Rezoning Conditions based
on the procedure required under Sections 306 and 307 of the LMC even though the Mall Property
is already zoned General Commercial. Under Maryland common law, rezoning from GC with
conditions to GC without conditions is a change from one commercial subcategory to another
commercial subcategory under the same zoning designation. As is stated in the case of Tennison
v. Shomette, 38 Md. App. 1 (1977), a more liberal application of the change or mistake rule can
be applied when rezoning land from one commercial category to another versus a totally different
land use. That more liberal application of the change or mistake rule should be appropriately
applied with the Application.
FINDINGS OF FACT
Section 306(d)(3)(a) of the LMC requires that the Mayor and Board of Aldermen make
findings of fact to support a decision to rezone land and the Applicant hereby proposes the
following findings:
Findings of Fact:
A. Population change. The Application is for rezoning to GC that does not permit
residential land uses so no change in the City’s population is anticipated as a
result. The current population of the City is approximately 69,500.
B. Availability of public facilities. The Mall Property has an existing water
allocation from the City (under Water Service Contracts). There is existing sewer
service to the Mall Property as well as other utilities all as shown on the Boundary
Map attached hereto.
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(i) Schools: Not affected
(ii) Fire and rescue and police services: Protective services can be provided by
the Frederick City Police Department and Independent Hose Company on
Baughman’s Lane.
(iii) Libraries: Not affected.
(iv) Parks and recreation facilities: Not affected. Rock Creek extends along the
northern portion of the Mall Property and is designated for a walking and bicycle
path as part of the Frederick City Shared Use Path Plan.
(v) Water and sewer: The Mall Property is within water and sewer classifications
“W-1” and “S-1 – Connected” on the Frederick County Water and Sewerage Plan.
Public sewer service and public water service exist on the Mall Property from the
City of Frederick’s sewer and water systems. There is existing and available
capacity in the City’s public water and sewer systems to continue to serve the
Mall Property if rezoned and developed under the GC District without conditions.
Certificates of Adequate Public Facilities under the Adequate Public Facilities
Ordinance (“APFO”) for roads, water and sewer were issued for the Site Plan
approved by the Planning Commission for the Wal-Mart.
If approved, development of the Mall Property through the subdivision and/or site
plan process will satisfy the requirements of the APFO to ensure the adequacy of
public water, sewer and roads to serve the development of the Mall Property.
C. Present and future transportation patterns. Waverly Drive and McCain Drive
are designated local classification roadways on the 2010 Comprehensive Plan.
US Route 40 (West Patrick Street) is one of the most important transportation
arterials in the City and forms a critical link to the Downtown and to the planned
“Beltway” around the City connecting I70 East, East Patrick Street, Route 26,
Route 15, Route 40 and points west. Frederick TransIT provides local and
commuter bus service along West Patrick Street.
D. Compatibility with existing and proposed development for the area. The land
use designations around the Mall Property are Commercial General, Mixed Use,
Low Density Residential and Medium Density Residential. The character of those
portions of the neighborhood most proximate to the Mall Property can be
generally described as primarily commercial/retail and residential. The rental
units at Elmwood Terrace are the primary land use to the immediate north of the
Mall Property. Rock Creek adjoins the northern boundary of the Mall Property.
Intensive retail commercial development is the dominant land use to the west on
Waverly Drive (e.g., Ford Motor Company dealership, Popeye’s fast food, Casa
Rico Restaurant), to the east on Waverly Drive (e.g., Wolf’s Furniture, Denny’s)
and on the south side of US Route 40 (e.g., Exxon Service Station/Convenience
Store, Big Lots Store, Roy Rogers fast food). The most significant and impactful
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development in this area of the City since the 2013 Comprehensive Rezoning is
the commencement of construction of the West Park Village residential
development on the former VFW Golf Course.
E. The relationship of the proposed amendment to the City’s comprehensive
plan. General Commercial zoning without the 2013 Rezoning Conditions is
compatible with the Mixed-Use land use designation on the 2010
Comprehensive Plan and with Commercial General land use designation to the
west, and south. It is also compatible with the medium density R-16 designation
to the north. Additionally, the following Policies of the 2010 Comprehensive
Plan will be satisfied or implemented by the Application:
(i) LU Policy 1: Encourage development to be compatible with the character of
existing or planned development in the vicinity.
The approval of the Application and the resulting re-developed retail center will
result in land use compatibility and consistency and eliminate a zoning nonconformity.
(ii) LU Policy 3: Allow land uses that build upon regional and local economic assets.
The Golden Mile and the Mall Property have long been identified as critical
economic assets of the City. The City has enacted significant tax incentive
programs for the Golden Mile area including the Golden Mile Commercial
Property Tax Credit and the Façade Improvement Grant Program. Through the
creation of the Golden Mile Alliance and marketing efforts, the City has sought
to revitalize the Golden Mile and restore its commercial components to their prior
vibrancy. The proposed rehabilitation of the Mall Buildings and associated
request to rezone the Mall Property to GC without conditions, is the most
appropriate land use and zoning to take full advantage of these significant public
investments and priorities.
(iii)MGE Policy 1: The City of Frederick will continue to encourage redevelopment
of underutilized land within the current municipal boundaries.
The Mall Property has essentially remained mostly vacant and underutilized for
approximately 10 years. While major efforts have been made by the owners over
the years to retain its viability through expansion, reconstruction and redevelopment, none have proven successful over the long-term. The Mall Property
is certainly the largest most underutilized parcel on the Golden Mile for which it
was once the primary anchor. The non-conforming status of the Existing Mall
Buildings on the Mall Property under the 2013 Rezoning Conditions creates the
very real potential for loss of redevelopment opportunities and continued
underutilization, a result that directly contradicts the recommendations of the
2010 Comprehensive Plan. Rezoning the Mall Property to GC without
conditions would eliminate the non-conforming status of the Existing Mall
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Buildings, create future flexibility for its continued re-development and
rehabilitation and eliminate impediments to opportunities for its restoration.
(iv) GOLDEN MILE SMALL AREA PLAN
An element of the 2010 Comprehensive Plan is the Golden Mile Small Area Plan. It is critical
to recognize that the Golden Mile Small Area Plan was adopted as a “Guide” and not as a
mandatory list of specific design features and conditions. Arguably, the 2013 Rezoning
Conditions, imposed in response to a proposed Wal-Mart superstore in an effort to control how the
Mall Property would be re-developed, is also a zoning mistake.
The following purposes, goals and policies from the Golden Mile Small Area Plan will be
fulfilled by the rezoning of the Mall Property to remove the 2013 Rezoning Conditions thereby
clearing impediments to its intended and needed redevelopment.
 “The Golden Mile Small Area Plan is intended to encourage the redevelopment of the
Route 40 Corridor through the use of incentives, public and private investment, as well as
legislative policies that will provide additional tax base, economic revitalization, jobs and
business opportunities to the City.” (page 6)
 “The Golden Mile Small Area Plan is a guide for future development and redevelopment
along the Route 40 corridor.” (page 8)
 Goal 1. Ensure the Golden Mile planning area prepares for sustainable redevelopment.
 Goal 3. Improve and expand circulation on the corridor by providing more efficient and
comfortable connections between destinations for vehicles, pedestrians, bicyclists and
users of public transportation.
 Goal 5. Accommodate commercial, retail and office development that provides local
residents with employment opportunities, goods and services, creates a destination for
visitors, enhances the image and appearance of the planning area and the City of Frederick,
and increases tax revenue.
 Goal 7. Support redevelopment efforts while protecting and enhancing the natural
environment.
 “The City’s Comprehensive Plan and the adopted Land Use Map are Policy Guides for the
Golden Mile Small Area Plan.” (page 16)
 “The economic health of the Golden Mile has been one of the top concerns of the 60th
Administration and the City of Frederick Planning Commission.” (page 20)
 “The tax revenue that the City collects from the Golden Mile is estimated at $1,546,533,
almost 2% of the City’s budget (based on 0.65 per $100).” (page 27)
 “It is important to realize that of these households within walking distances roughly half
are renter-occupied housing units.” (page 30)
 “However, the reality of the Golden Mile is that it is a vital economic corridor in the City
and its long-term success is crucial to the City’s economic wellbeing. The Golden Mile
Plan is an ambitious vision for the future of this important economic engine in The City
of Frederick. This vision and hope for the future must be rooted in reality so that the
public will embrace the Plan and work to bring it to fruition.” (page 44)
 “Before describing various development scenarios for the Golden Mile, it is important to
note what this Plan is designed to accomplish. Artist renderings in this document are not
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included to ‘paint a picture’ of what future development should be, but rather to serve the
illustrative examples of the concepts that should be utilized when developing or
redeveloping sites and properties in the study area.” (page 44)
 “Two themes became evident through public participation with respect to the Golden Mile;
one, was that the community wants something to happen…” (page 52) (emphasis added)
Additional Criteria for Individual Rezonings:
a. Substantial change in the character of the neighborhood; or
b. Mistake in zoning
Please see the discussion above on zoning mistake.
CONCLUSION
Based on the foregoing, the Applicant maintains that the above findings and statements (in
conjunction with the further detailed information submitted with the Application) clearly
demonstrate that the Application meets the requirements and satisfies the Applicant’s burden of
proof under Maryland law and the LMC for rezoning the Mall Property to GC without conditions
based on a mistake in zoning. The mistake resulted from assumptions (correctly made at that time)
by the City about the anticipated redevelopment of the entire Mall Property under the Super-Store
Plan that did not subsequently occur. Under Maryland law, the zoning mistake lies in the City’s
reliance on certain facts or the realization of certain assumptions about the Mall Property that did
not prove to be true resulting in the unintended consequence of making its redevelopment, as
encouraged by the 2010 Comprehensive Plan and the Golden Mile Small Area Plan, much more
restricted and unviable.
The Applicant maintains that this Application clearly demonstrates that the Mall Property
should be rezoned from GC with conditions to GC without conditions based on mistake in zoning.
The Applicant has also clearly demonstrated that the rezoning of the Mall Property from GC with
conditions to GC without conditions will be fully compliant with regulations in the LMC and the
City’s vision and policies for the Golden Mile, as contemplated by the Golden Mile Small Area
Plan and the 2010 Comprehensive Plan.
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EXECUTIVE SUMMARY
MAYOR AND BOARD OF ALDERMEN
DEPARTMENT OF PLANNING

DATE SUBMITTED:

JULY 11, 2013

DATE OF WORKSHOP SESSION:

APRIL 10, JUNE 5, JUNE 19,2013

DATE OF PUBLIC MEETING:

JULY 10, 2013, JULY 18, 2013

TO:

MAYOR & BOARD OF ALDERMEN

FROM:

Matthew Davis, AICP - Division Manager of Comprehensive Planning

RE:

Comprehensive Rezoning of the Golden Mile Small Area Plan study
area and the Cawley Property and Conley Farm

PURPOSE: To amend the Land Management Code (Appendix A of the Frederick City
Code) to comprehensively rezone a portion of The City of Frederick by adopting a new
official zoning map and place conditions on certain properties pursuant to the rezoning.
This hearing is to adopt a revised Zoning Map referencing these changes.
FUNDING: N/A
HISTORY: These properties were part of the original 2012 Comprehensive Rezoning
and were removed from that process in order to allow time for the Golden Mile Small
Area Plan to be adopted and a change to the Land Management Code that would
permit conditions to be placed upon properties during a comprehensive rezoning. This
new law became effective February 17, 2013 and the Golden Mile Small Area Plan was
adopted in January of 2013.
The Mayor and Board, after considering recommendations from the Planning
Commission, staff and the public have proposed conditions on these properties as part
of the comprehensive rezoning. The conditions may be imposed in order to preserve,
improve or protect the general character and design of the lands and improvements
being rezoned or the surrounding and adjacent lands and improvements. The Board of
Aldermen may also place conditions on the design of buildings, landscaping and other
improvements.
The conditions may not limit a use that is permitted in a zoning classification and any
conditions may not supersede any required development approvals.
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THE CITY

OF

FREDERICK

Michael C. O’Connor
Mayor

Aldermen
Kelly Russell
President Pro Tem
Derek T. Shackelford
Roger A. Wilson
Donna Kuzemchak
Ben MacShane

DATE:

August 12, 2019

TO:

Marshall Brown, AICP
Planner II
Gabrielle Collard
Division Manager of Current Planning

FROM:

Brandon Mark, AICP
Division Manager of Community Planning and Urban Design

SUBJECT:

PC19-753ZMA, Zoning Map Amendment, Frederick Towne Mall

EXECUTIVE SUMMARY
The Applicant, The West Frederick Center, LLLP, requests Zoning Map Amendment
approval from the General Commercial District with conditions to the General
Commercial District (without conditions) for the property located at 1301 West Patrick
Street, Frederick, Maryland 21702 referred to as the “Mall Property”. The Applicant
submitted the Zoning Map Amendment request in accordance with the requirements of
Section 307(d), Comprehensive Conditional Rezoning Procedures, Section 306, Text
Amendments and Zoning Map Amendments and Section 1118, Rezoning Application of
the City of Frederick Land Management Code (LMC). The justification of the request is
based on a “zoning mistake” that occurred during the 2013 Comprehensive Rezoning
when the City anticipated the redevelopment of the Mall Property for a large box
superstore and pad sites. The 2013 Comprehensive Rezoning was approved with
cooperation of the previous owner and with the presumption that the site would be
redeveloped with specific improvements that included the conditions that the previous
owner agreed upon.
BACKGROUND
The Mall Property is generally located on the Golden Mile, a commercial corridor located
on West Patrick Street (Route 40). The Mall Property is located north of West Patrick
Street, west of McCain Drive, east of Waverley Drive and south of Rock Creek and the
Apartments at Elmwood Terrace and The Residences at The Manor apartment
complexes. The site consists of 39.4 acres, improved with a vacant one-story enclosed
shopping mall containing approximately 639,429 square feet, an adjacent two-story
Boscov’s department store containing 180,000 square feet, and two one-story multitenant buildings containing a “Vehicle Services, Auto Repair Shop” and “Department
Stores” as defined by Section 404, Table 404-1, Use Matrix.

The property is underutilized and encumbered with many challenges. The Frederick
Towne Mall site may be perceived by the public as one entity in need of redevelopment;
however it is three parcels with mutual obligations and varying business interests. The
Applicant for this request is only in control of one parcel (the most significant parcel of
the block); however the ownership arrangement further complicates the redevelopment
potential for the site. Two streams and their floodplains encroach on the property, Rock
Creek which is in need of restoration boarders to the north and Clifton Branch is
channeled under the property and meets Rock Creek at the north east corner of the
property. Public and private utilities that serve the multiple businesses on site can be
described as haphazard and may be problematic for every redevelopment scenario.
COMPLIANCE WITH THE COMPREHENSIVE PLAN
Per the 2010 Comprehensive Plan, the existing Land Use Classification is planned as
Mixed Use which encourages a combination of uses including residential and nonresidential uses that may include office, employment, retail and institutional uses at a
density of 7 Dwelling Units or greater per acre and a Floor to Area ratio of .25 or greater
for non-residential units.
The property is also located in the boundaries of the Golden Mile Small Area Plan,
specifically, District A. The Mall is noted as having significant development potential
and considered an Opportunity Site. Redevelopment of properties within the Golden Mile
Small Area Plan are subject to “New Development Checklist”, a set of criteria that guides
development proposals towards meeting the goals and vision of the plan until policies are
implemented in the Land Management Code.
The City is currently in the process of updating the current 2010 Comprehensive Plan to
guide future land use and development. At this time, the future Land Use Classification
for this property has not been determined; however the 2030 Draft Strategic Plan may
impact the future planning initiatives in regards to separating land uses through the
following Objectives and Action Items:
Objective 1.02 – The City will deliver high quality distinctive mixed-use neighborhoods
accessible to all.
Action Item 1.02.001: Complete small-area plans for each neighborhood by
2030. Reserve budget for additional studies, regulation development, and project
development.
Action Item 1.02.002: Implement form-based zoning by 2022
Action Item 1.02.005: Implement flexible design standards in form-based codes
Objective 1.06 – The City will sustain and grow a job/housing balance with diverse
employment options throughout the City.
Action Item 1.06.002: Increase flexibility of mixed-use, form-based
codes/regulations to allow residential and business to mix.
The proposal has been reviewed under the 2010 Comprehensive Plan and the Golden
Mile Small Area Plan.
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The 2010 Comprehensive Plan states the following:
Land Use Element Policy 1 - Encourage development to be compatible with the
character of existing or planned development in the vicinity.
Implementation Goal 4: Support development patterns that facilitate the
integration of residential and non-residential land uses and that are conducive to
transit, pedestrians, and bicycles.
Implementation Goal 5: Develop Land Management Code standards that address
the integration of mixed uses into areas of new development as well as mixed-use
redevelopment within existing neighborhoods.
Land Use Element Policy 8 - Develop neighborhood or area plans that provide specific
land use objectives and development guidance for the City’s neighborhoods.
Implementation Goal 1: Promote appropriate types of retail uses within or
adjacent to the City’s neighborhoods, by applying zoning categories that
encourage pedestrian-oriented development.
Community Character and Design Element 1 - Define area planning sectors in order to
preserve and promote neighborhoods’ physical characteristics.
Implementation Goal 2: Objectives for each sector shall focus on uses lacking
within that sector so that needs of that area can be met. Area of focus should
include the following:
b. Allow flexible design standards and uses in neighborhoods to establish
visual diversity and a community that complements the neighborhood
character and need.
Community Character and Design Element 2 - Support creative site planning and
architecture in order to establish a built environment that maintains and enhances
neighborhood character, aesthetics and offers various levels of interaction to all members
of the community while allowing for innovative design.
Implementation Goal 1: Encourage a mix of uses that integrate work and living
space with a mix of housing and commercial styles and densities within
neighborhood context.
Implementation Goal 2: Encourage infill of vacant or underutilized property in
and around the business core. Review proposals for infill development to ensure
compatible architecture and site planning.
Economic Development Policy 2 - Maintain a diverse industry mix.
Implementation Goal 5: Implement flexible commercial and employment land
use policies and regulations to provide site and building options for new
businesses, while maintaining a high level of both function and aesthetics.
Economic Development Policy 5 – Encourage revitalization and reinvestment in
traditional business corridors.
The Golden Mile Small Area Plan states the following:
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Goal 3 - Improve and expand circulation of the corridor by providing more efficient and
comfortable connections between destinations for vehicles, pedestrians, bicyclists and
users of public transportation.
Policy 4: Expand the street network as identified in the Thoroughfare Map to
safely accommodate vehicles, on-street parking, bicyclist and pedestrians.
Policy 8: During redevelopment cross access easements, dedication or reservation
of right-of-way must be provided to establish an interior roadway, known as The
Avenue.
Goal 4 - Create an attractive and distinctive image for the Golden Mile.
Policy 3: Upgrade the appearance and image of the corridor by updating building
facades, parking lots, signage and improvements to the right-of-ways and private
drive aisles.
Policy 5: Promote high standards of design and construction for all development
within the Planning Area
Goal 5 - Accommodate commercial, retail and office development that provides local
residents with employment opportunities, goods and services, create a destination for
visitors, enhances the image and appearance of the Golden Mile and The City of
Frederick, and increases tax revenue.
Policy 1: Maintain, improve and expand establishments currently within the
Planning Area.
Policy 4: Attract regional anchors in appropriate locations to increase
employment opportunities and catalyze additional redevelopment.

LAND USE ANALYSIS
As indicated in the 2010 Comprehensive Plan, the planned land use for the property is
Mixed-Use. The request for a Zoning Map Amendment to rezone the property to General
Commercial is not consistent with the Comprehensive Plan Land Use Map. However,
reinvestment and redevelopment of the site is consistent with the City’s vision as
indicated and supported by the above goals and policies of the 2010 Comprehensive Plan
and Golden Mile Small Area Plan. The Small Area Plan designates the Mall Property as
an opportunity site and it may be one of the most important sites to redevelop and
catalyze the reinvestment along the Golden Mile.
The MU1 zoning district requires a mixture of commercial and residential uses. As
described above, the site is comprised of commercial uses surrounded by properties that
are zoned General Commercial and R-16 with planned land uses of General Commercial
and Medium Density residential. The general vicinity of the Mall Property is
characterized by a mixture of uses; however they are not improved to be a cohesive
walkable destination that the Mixed-Use land use envisions.
RECOMMENDATION
Community Planning Staff supports the request for a Zoning Map Amendment from
General Commercial District with conditions to the General Commercial District
(without conditions) for the Mall Property. Staff understands that the Mall Property is
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encumbered by many on-site impediments that make a MU1 redevelopment challenging.
The previous conditions of approval have the potential to overburden the Mall Property
with improvement obligations if it were to be redeveloped in a piecemeal fashion. Staff
believes that a mixture of uses could occur that would not necessary meet the provisions
of the MU-1 district but meet the intent to create an active, walkable environment. This
vision places more emphasis on the form of the buildings and public spaces rather than
the permitted uses.
At the time when the applicant submits a redevelopment proposal, Staff will encourage
the Applicant incorporate the criteria of the Golden Mile Small Area Plan “New
Development Checklist” and place emphasis on on-site circulation patterns and the siting
of new buildings. With that being said, it is Community Planning Staffs opinion that a
conditional rezoning is not the appropriate method of regulating the specificities of the
redevelopment. Staff will provide these comments and recommendations at the time of
final subdivision or final site plan review, where it is most appropriate.
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Planning Commission Meeting June 10, 2013

The Planning Commission offered the following comments after reviewing the redevelopment
plans for the Fredericktowne Mall property. Their review was limited to comparing it to the
goals and vision of the adopted Golden Mile Small Area Plan and general planning principles.
Kelly Russell
 She stated her comments previously in a Mayor and Board of Aldermen workshop
meeting. Attached is a copy of written comments she provided
 The police chief has been asked to review the plan with the department’s CPTED team
Kate O’Connell
 In response to public comments, remarked that trails often times lead to decreased
criminal activity due to increased activity
 Has concerns with the rear of the proposed Wal-Mart and its location relative to Rock
Creek and any stream buffer area as well as screening of delivery operations
 Move buildings “A”, “B” and “C” closer to the interior roadway
 Sidewalks should be provided between all building on the site as well as along all interior
roadways
 Include LMC landscaping requirements for the entire property, including the parking
areas in front of Boscov’s and Ollie’s
 Discuss phasing and timing so that buildings “A”, “B” and “C” are constructed along
with or shortly after the main anchor building
Meta Nash
 Neighborhoods don’t stop at property lines and that the proposal provides several links to
existing residential areas and that new residential development is also occurring on the
VFW property and the Summers Farm.
 Pad site buildings do not create as strong a “street edge” as they could by moving them
closer to the interior roadway and access drive.
 Specific CPTED measures should be identified
 Redevelopment should be integrated with surrounding business and residential
development and provide environmental and site amenities in under-utilized areas
 Specific written comments are attached
Bill Ryan
 Agreed with and supported the previous comments
 Specific uses are not for the Planning Commission or the City to decide
 Wants something to happen on the site
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